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REPLY COMMENTS

Teb:rust" InG.. Te1tNst Communications Services, Inc. and Teltrust Phones. Inc.

C'Teltrust").l by their undersigned counse1, bcrcby submit reply comments in response to the

Commission's Further NtJtice ofPropoacd RuJemaking C'Ewtbcr Notice-) scekina additional comment

on the above refererK;ed billed party prefereo:e ("BPP") procading.2 The Commission tentatively

CODC1udcs in the Further Notice that the benefits ofBPP outweish its significant costs. The updated

record does not support this conclusion. Updated comments have brought forth even more convincing

evidtJnce that BPP will be tremendously expensive to implement - far~ costly than estimated by

the Commission in it's 'Purthg Notice. The record now shows BPP is unnecessary to achieve

1 Teltruat Inc. is a diwlsificd...MiliilUft1clriGDl~ IerViDi the spoc1,limd teJ.pbone
~... ofdiIlaU aRJUDCl1be WIlDl TcItnJst CamtnuaicatiGas SemCCI. IDe. is a true
inqrated servK:c b\nau of&IriDa operatac.1'WitdIiD& JIDOrlc, cal1iaa card and. othar talacrviccs to the
indepmdcnt payphaaa iDdusuy, IXCs. CcMnpetitM A1XJ4II PnMdn aDd other 1IIJ'CPtOfI. Teltrult
PhaacI, IDe.~ 8pl:mxiJn.tcly 1500 p&»JboMs ill~ wcstcm I&ata. Toltrust filed Joint Comrne:ors
.in this proc=cliD8 with CIcartel Cammunic:atioas. Inc.• Cam SystanIlIIc. aDd hm=matioDal Pacific. Tnc.
Due to 1be importallCe oftbis dcciaian to Tc1trust'1 Mntjmec:d growth. Tdtnast bas decided to file
;~commmts.

BilJed Party~ for ()+ JDterLATA Calls. FurtIw Notjce ofPr2Pe'cM' B!!!trnalsing, CC
DodcetNo. 92-11. FCC U.117 (rclcasedJUM6. 1994).
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choice. Most importantly, several commeoters ape tbIt the ceDtn1 objective of the Commission ­

loweriDg OSP rates - U. adDevabJc tbrousb sipiftcaudy less C08tly meaDS.

ConIidcriDg the owrwbeIming opposition to BPP, it would, we believe. stR:tch the imagination

for the Commission to now condude BPP's beDefits~ its costs. Given the number of

parties opposed and the breadth ofdata deriwd 1tom the updated record, aPPS implementation at this

time would be contrary T:O the public interS ancl arbitrIIy IDd. capricious. TcItrust, theref'orc. urges the

Commission to end this proceeding immediately and implement the alternative solutions advanced by

Te1trust and many otl:en i.e imp1cmcatation of fair rate rp~nJ8fjon coupled with an efFective

~ program aDd a commitment from the Commission to ad~ marketplace inequities

which drive up small OSPs costs and favor the dominant cm1crs.

L THE MAJORII'Y OF PARTIES FILING COMMENTS OPPOSE BPP AND FAVOR
AND LESS COSlLY ALTERNATIVES.

Over eighty percent of the parties fiIiDg comments oppose BPP. Opponents have

focused on four key issues: (i) The Commission's estimated cost ofimplemcnting BPP was based on

stale data. is significantly understated and incomplete; (0) the Commission significantly overstated the

benefits of BPP; (ili) BPI' is tnlmeDdousIy aaticompditive and will reduce OSP competition and

destroyjobs; and (IV) the Commission has alternatives at hand that can be implemented at much lower

cost. Forthcsc reasons ando~ Belt Atlantic. Soutbem New England. Telephone Company and US

West have mcumjned their poIition on BPP - they now oppoIe BPP. They now join the broad a'OSS

section ofother opponeDJ:s that includes the 1qcst IXCs. RBOCs, LECs, OSPs, agrcgators, industry

associations IDd state put.Jic utility commissions.

2
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1m,...... A Rate CtiIiI& or ......rk II A Widely Supported Alteraadve to
Acbie¥e ICey BeHfia .BPP.
As an altemati'Je to BPP, many co.nnlfl1la'S IUppOrt implementation of some form of

n:guJations 0 OSP rates. Mote than half of the sixteen small OSPs who filed cornrnenu. as well as

RBOCs, IXCs, industry usocWiODS and state public utility commissions, support rate .ation of

OSPs - VBriously dcsaibcd by commcnters as rate a:ilings, benc:hmark rate regulation. a range of

ntes presnnwd fair and leuonab1e and a rate life harbor. 3 Teltrust concurs with the opinion of the

InteJlicall Companies - the issue of CKCCIIivc OSP rates is, in fact. the most significant issue driving

the implementation ofaLJP. But in attempting to bring down rates and leascn complaints at what

amounts to a WJty, very small perceatage oflPP aDd aggregator locations, the Commission proposes

to mandate a billion do~U' solution that will, without doubt, increase rates on all interLATA operator

assisted caDs at an aggregator locations.4. The Commission can surely implement the less costly

altemative at its disposaI in order to achieve certain orits objectives.

In it's Comment!., Teltrust proposed that the Commission establish a &ir ceiling on OSP rates

aDd replicate, jf possibk~ the edorcemcnt program cwrent1y working in California. We perceive

several advantages to 9abIiIbing a rate c:eiJiDg or beacbmark. First, the Commission's goal of

lowering rates would be aclneved: with a rate ceiling the highest priced OSP would adjust their rates

downward, saving conJlJlDfI'S money and diminishina the frcquenq of COnJUmCf' complaints. Other

significant bcefits woulC. result fiom implementation ofa &ir rate ceiling. Implementing a rate ceiling

3 ~ Commeats ofTe1tnut, U.S.1..oDI J>is1wnr&. JD;•• Teleport CcmDlnnicati,. Group.
Opaator Scrvicea, CompIAy, lDrcrIink TcJccomn'lU'icl'ions, lac. CaaQuest Operator Semces Corp.,
Cleartel fommnoirMicN. CaD ADaic:a aad AmIlricaDNetwmk P.xdwnp.

CorruJwdI of(:ladd Communications, Inc.• Com System8, Inc. IfttCmationai Pacific. Inc and
TcJtrust Communications Serviccs.lnc. at 11-12.
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in pJac:e ofBPP would c:mbIe IDIIIY thriYinI small bulina_1ike Teltrust to coDliDle to compete in the

marketplao:. BPP's implc:mc:ntation. on the otbc:r bmd. would llDCb1bted1y devastate small OSPs. as

wcIl as lPPs and other cquipmcm rnaouf4cturing companies. Moreover. a fair rate c:eiling, coupled

with eftective en1brc:emeI1t, would adUaIly enh!IIIM compebtion in the OSP marketplace. proyidcd that

the Commissjon remedy, as Plgpsted below, the market and regulatory inequities which chive up small

OSPs operating costs. The many OSPs malQna a good Dith attempt to keep their rates mil' and

reasonable would no longer be fiu::ed with the DOW common dilemma: do we keep rates low or inch

rates upward in order to compete with the OSPs who charge very high rates, and who are able, as a

result. to JeCUre presubJaiption contrads by o1fering higba" commission payments. Fmally.

establishing a benchmark or rate ceiling would force OSPs to either upgl1de and streamline their

networks and reip. in thcU' operating costs or go out ofbusiDess.

The many parti~ advocating such a rate ceiling or benclJmark approach aD agree the

Commission has clear uutbority to regulate OSP rata. TOSCIA provides the Commission a

mechanism to regulate OSP rates.5 TOSCIA specifies that ifthe Commission's rate review does not

indicate that market f'ort:Gt are serving to assure that OSP J8tes and cbarps are just and reasonable, the

Commission shall establish regulations to provide such lISII.U'IDCC and that "such regulations shall

indude limitation on the amount of rommission or any other compensation given to aggregators by

providers ofoperator services."6

5 41 U.S.C. Sec. 226 (h) (4) (A)
6 1990 TcIcpbone Operator Services CeJasaIDll" Improvement Act, 47 U.S.C. Section 226

(h}{4XA).
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B. 11Ie CO......... M_ COIIIider tile I'dlYinIuDIBt In WIdda Saudl OSPS Compete.

TeltnJst reita'ate.; that, in detenniDins I fiir rite ceiJiog or beachnwk, the Commission must

CODIidet the competitive environmeDt in which small OSPIIXCs operate, including the differences

between IIDIl1 OSP/lXCs vis avis the dominant carriers. and address the tremeDdous market inequities

wbich driw up the costs of small OSPIIXC. Ynt, u we DOted in our Comments, small OSPIIXCs

like Teltruft arc finaDciaIly and sttueturalIy very different from the dominant carriers. The OSP
I.

bnsiness is highly capitIl intaIsivc; small OSPIIXCs cannot rollout multiple products. but must instead
i

nmow their strategic fo;us on a single maItet and with a few niche products. The Big 4 IXCs can

average many capital cclSts over a very divene ilMlttnent, revenue and product base. Yet small

OSPIIXCs must cam a nun on the margin ofa few products; products aimed at certain narrow niche

matkct segments aDd daigncd to enhance consumer services available ftom public communications

equipment. Such narrow product and setVices focus has been the reason for the success ofTeltrust

8Dd has iDdeed fostered enhanr«l COD'lpetition and ultimately benefited the consumers. Nevertheless,

this advantage is abo a cisadvantagc vis a vis the dominant camers, u small OSPIIXCs simply cannot

averase capital costs u i; available to the domiDant carriers.

Further, in establishing a rate ceiling or bcndunarb, the Commission must consider the

marketplace and regulatory ctifticulties ficcd by small OSPIIXCa. Primarily, small OSPIIXCs face

dM:rgcnt and 8Dticompctitive state regulation IDd the iDabi1ity to obtain bi1liDg and coDcaion set\lices

from LEes at noDdisaiminatory terms. Most importantly, the OSPs must now grapple with the

advantage AT&T now tmjoys over small OSPs in competing for prcsubscription agreements because

oftbeir proprietary ClID caDiDg cards. We addrMs these issues further in Section F below. Teltrust

5
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susgest5, in short, that Ettie or no re1ati0DSbip exiJtI between mud! ofthe cost structures for the Big 4

lXCI aDd that of small OSPI1XCS like Teltrust. Tbe Commission must take into account these

varying costms metbodolosics, the differing produa and market focus of the different tiers of carriers

and the market inequitieJ identified 8boYe when estINithing atiir rate ceiling.

C. The 0--.... MMit CoJuicier 11le DilIicuIt Eavil"OlUBeDt In Which IDdependeot
Payphoae Prvviden Compete.

In arrMDg at a fUr rate cci1iDg or bD:bma:ct, the Commission must likewiae t*e Utto account

the competiIivc cnvinmment in whim IPPs and aggregators must operate. IPPs need the income

derived fiom 0+/- interstate trIf&c fiom their locations in order to survive and compete with the LEes.

Yet IPPs also face l1lmIfJ'OUS market inequities. IPP &.ce anticompetitive and somc:times oppressive

state~ry schemes and high aDd sometimec exorbitant line dJarges. Further, IPPs are required to

provide caUs from their equipment for wtich they are either uncompensated or insufficiently

compcmated. With the emeISClacc of viable local competition and more adequate dial around

compensation, IPPs operating cost wiJluJtimately come clown. But until such time, IPPs must be able

to derive a fiIir return on the 0+ interstate trafIic from their phones.

D. Rate Ceiliap or BacIuDarkI Must Be Drecdvely Eatorced.

An enforcement progIllTl with real teeth is crucial to the Commission's regulation of asp

rates. As we noted earli!l', "",dation ofOSP rates will hI:ve real benefits. but only ifthe enforcement

program works. TOSClA itJIlIfmay save u 1be buiJ for such enfbrcement as it~ OSPs to file

Commission build into tllis approach a mechmism whereby an OSP may exceed the rate ceiling or

bendunark provided the OSP can justifY higher rates. We also believe some flexibility is necessary in
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light ofaJm:Dt market ,:onditions faced by smd OSPs. However. to lessen the administrative burden

which may result from web an approach, TeltmIt suggests the Commission establish a heavy burden

:fur OSPs to meet in ord« to justifY rates wbU:h~ the rate cei1ing or benchmark.

Teltrust susgest= in its Commcuts that the Commission explore an altemative enforcement

mechanism which migIt: Ieam the administrative burden imposed on Commission staff' while also

ISIUring comp1iaxrA. The Califomia rate enforcement program may be replicated industIy-widc. In

their C01J»TICI1b, the Am:rican Public Comuamica1ions Council r'APCC'j also advances this program

as a workable altemativc:. In order to enforec a rate ceiling on intrastate caDs instituted by the Public

Utilities Commission ofthe State ofCalifOrnia, Pacific Bell has developed an editing capability to scan

biJIiDg records originatina from aU payphones which have been submitted to Pacific Bell for billing and

collection. Ca1Is with a rate in excess of the establiabed ceiling are rcLun1ed to the billing aatOIDCl"

indicating the reason for rqcetion. Returned billing records can be repriced by the billing entity and

resubmitted to Pacific &1 for billing.7 Te1tIust believes that with the cooperation ofthe Commission

and the APCC, a solution like that dcsaibed above may be implemented to the benefit ofCOD5UtneI3.

E. III Adc:litioll To 1DIp tiat Beach......, tile CommiaioD MUit Help Level the
JllayiDI Field BctweeII S 0SPs aacI DwniuDt carrien.

Tcitrust maintains implementation of a rate ceiling or benchmark will bcm:fits COl1SUllUn and

enhance competition in the asp IIIIIIbtplace. Howm:r. should the Commission regnlated OSP rates

in place of BPP. it will become critical that the CommisIion also identifY and remedy the market

inequities &ced by asps. We urge the Commiuion to eliminate amicompetitive regulations which

7 Is 1DYcItipbaIl1Dltituted 011 the Conaiaioals Own Motioa into the Operatioas, Praccic:es
ad Regu1Ition. orCoin au:! C... CuItomcr-OwDed Pay Telepbonc Service. Decaion 90-06-018,
adopted June 6. 1990; Pacific Bell Advise Letter No. tS824. approwd November I, 1990.

7
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favor dominant carriers and rwnl))mc the unfair adwntage aeated by AT&Ts distribution of its

proprictaly CJID caIliDs cards. This, in c:oqjunction with a rate ceiling or beoclJmuk, will allow small

OSPIIXCs like Teltrust t) lower their operatiDg~ while also keeping their rates competitive. Fir1t,

we join other smaD OSPf. in urging the C.ommjajoo to remedy the discrimination experic:nccd by OSPs

in the pricing ofbiIling IDd collection seMc:es by LEes.8 Teltrust urges the Commission to require

an LEes to provicle nondisaiminatory billing aDd c:oJlcction services to smalJer OSPS and to price such

services on a nondiscriminltory basis. Currently, OSPs must enter billing and c:oUcction arrangements

with biDing compaDia, tfm addins "middJe..men~ costs to the billing and collection process.

Second. we concur with the other small OSPs who advocate that the Commission restrict use

of AT&Ts proprietary CDD cal1ing card to ar.c:ess code caDing, or alternatively. to require

J1ODdiaaimjnatoIy validation of its em> calling card by all cameo. The Commission has repeatedly

aclmowledged AT&T's advantages in the OSP D'III'ketpJace and argued BPP would help eliminate

some of these advantages. We support the Commissions goal of e1imiNting AT&Ts unfair

advantages. but we rec:ommend di1ra"cnt mean of acl2ieviDg it Unquestionably, AT&T enjoys

significant advamaaes over competitor OSPs as a result of its larBe customer base and its wide

distribution ofproprietary CDD caIJiDg cards. AT&T bas moved its significant customer base to its

CDD calling cards that other OSPs C3IDOt vatidate. As a result, the disparity between the relative

amounts of commissio:3&ble traftic that AT&T em hmdle has grown significantly; lPPs and

agRptol'Ss therefore, :fKe growina incentives to presubscribc their phones to AT&T. In short,

AT&T can pay lower r:.ommissions wbile still promising IPPs and aggresators much higher total

8 ...ss& CommeDJJi ofCapital Network SyItem, Inc. at 25-31.

8



SEP-14-1994 15:04 P.11

commissiou income since AT&T is able to comp1ctc more cornmiMi<mable calls tlwt its OSP

competitors.

The Commi-IIl'S IIIeUllWlt in this~ of AT&Ts advantages in the OSP

marbtp1ace is abso1uteJy accumte. Howewr. the Qmnissjon may not be aware of the damaging

impact the em calIiDg card is having on competition in the OSP 1D8Iketp1ace. In California, for

example, Teltrust has bEG one of the most succeafi.al small OSPs serving the IPP marlcet. For three

yars Teltrust has increased market share vis a vis AT&T and other small OSPs due to its very fair

rates and exceI1eDt cultJmer and reporting seMces. However. since the Commission's decision in

Billed Party Preference for 0+ InterLATA CaDs, Report and Order 'od Reqyost for SyppIgncntal

Commc::nt, CC Docket No. 92-77, Phase I. 7 FCC Red 7714 (1992) ("Phase f'), AT&T has

agrosaively exploited their CIID caDing card advantage. nus acMntages is magnified in California by

two factors: a large number calls are intraState calls aDd rates for such calls are capped. Absent

AT&T's CIID calling card advantage, Teltrust was still able to effectively compete in this market.

However, with the CIID caDiDg~ Te1trust has begun lOIiDg marketsbare to AT&T. Clients who

have defected to AT&1~ have aU stated that wbile, in their view. TeltnJst's .w. are superior to

AT&Ts, they have no choice but to consider tile bottom-line - AT&T can pay higher overall

commissions. 1b.us. wi1hout the CIID c:aDina card, Teltrust and other small OSPs can compete in this

market based on UDique and specialized services; with the em calHng card, Tcltrust and others are

losiDg marbt share.

Tdtrust, thcniure, wboIebeIrtedly fJDdor.- the idas proposed by other small IXeJOSPs in

this regard Teltrust urges the Commission to reconsider its Phase I decision and restrict use of

9
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AT&T's CUD caI1iDg card to Ir.CeSS <:ode raDin& or alternatively, RqUire that AT&T provide all other

Osp·S with noDdiscrimiDltoly access to the va1idatioD information necessary to complete caDs made

usiDs CDD calling cards Lib other OSPcom~ Te1trust receives many calls every day from

callers using AT&Ts CUD cal1iDg Ql'da. Bcause we are UDlble to validate these cans. Te1trust and

other OSPs alienate many caJlers. AT&Ts ClID caDiDg c:ard gives AT&T a tremeodous advantage in

the OSP marketplace - it is now a central compoDII1t in AT&Ts marketing efforts to IPPs and

Agrcgators. This advmtlge coupled with AT&Ts elrcaty dominant market position and name

recePtion will pJacc small !XC/OSPs Uke Te1trust at an insurmountable disadvantage if the

Commission implements a rate ceiling or benchmark.

For the foregoing reasons, Tcltrust UIpS the Commiuion to terminate this proceeding and

imp1emc:nt, as soon as possibll\ the alternative soIutioDs proposed herein.

StevenE. Swenson

Counsel for Teltrust

5eptember 14, 1994
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